DANH. D DAOEY

| BLA 94-594 Deci ded March 14, 1997

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent , decl ari ng an unpat ented mni ng cl ai mabandoned and voi d.
MVC 32310( D) .

Afirned.

1.

Mning dains: Abandonnent--Mning Qains: Rental or
d ai m Mai nt enance Fees: General | y--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

Responsi bility for conpliance wth the rental fee

requi renent of the Departnent of the Interior and

Rel at ed Agenci es Appropriations Act for Hscal Year
1993, Pub. L. No. 102-381, 106 Sat. 1374, 1378-79
(1992), resides wth the owner of an unpatented mning
claim as ongress has nandated that failure to nake
the annual paynent of the claimrental fee as required
by the Act shall conclusively constitute an abandonnent
of the unpatented mining claim An applicant for a
snal | mner exenption frompaynent of rental fees under
the Act had to file a certified statenent on or before
Aug. 31, 1993, for each of the assessnent years (ending
Sept. 1, 1993, and Sept. 1, 1994) for which the
exenption was cl ai ned i ncluding the infornation
required by regulation at 43 CF. R § 3833.1-7(d)
(1993). Wen the applicant failed to pay the rental
fee for either of the assessnent years and failed to
tinely file a certificate of exenption for each year
for which the rental was not paid, the claimis
properly deened abandoned and voi d.

APPEARANCES  Daniel D Dool ey, pro se.

(PN ON BY ADM N STRATI VE JUDEE GRANT

Daniel D Dool ey has appeal ed froma decision of the Mntana Sate
Gfice, Bureau of Land Managenent (BLM), dated June 2, 1994, decl aring
his Railroad Spar unpatented mning claim ML 32310(SD), abandoned and

voi d.

The BLMdeci si on decl ared t he cl ai mabandoned and voi d because

Appel lant had not paid the rental fee or net the requirenents for an
exenpt i on frompaynent, pursuant to the Departnent of the Interior and
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Rel at ed Agenci es Appropriations Act for Hscal Year 1993 (Act),

Pub. L. Nb. 102-381, 106 Sat. 1374, 1378-79 (1992). The BLMdeci si on
was issued subsequent to receipt by BLMof an affidavit of |abor

Appel lant filed for this claimon Cctober 6, 1993.

In his notice of appeal, Appellant asserts that he inquired of the
| ocal Register of Deeds and he wote the BLMoffice in B llings for
information about the rental fee, but because he received no information he
filed his affidavit of assessnent work in the usual nmanner. Appel |l ant
asserts that BLMshoul d have provided himwth a certificate of exenption
form

The rel evant provisions of the statute provide in part that:

[ FJor each unpatented mning claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a) and
(c) of the Federal Land Policy and Managenent Act of 1976
(FLPWMN (43 US C 1744 (a) and (c)), each clai mant shall,
except as provided otherw se by this Act, pay a claimrental
fee of $100 to the Secretary of the Interior or his designee
on or before August 31, 1993 in order for the clainant to

hol d such unpatented mning claim mll or tunnel site for

t he assessnent year ending at noon on Septenber 1, 1993.

106 Sat. 1378. The Act also contained a simlar provision

establishing rental fees for the foll ow ng assessnent year endi ng at noon
on Septenber 1, 1994, and requiring paynent of an additional $100

rental fee for each claimon or before August 31, 1993. 1d.

| npl enenting Departnental regul ations provide in relevant part as foll ows:

Mning claimor site located on or before Qctober 5, 1992. A
nonref undabl e rental fee of $100.00 for each mning clam mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 CF.R § 3833.1-5(b) (1993). U

[1] The statute further provides that "failure to nake the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim mll or tunnel
site by the clainant.” 106 Sat. 1379, see 43 CF. R 8§ 3833.4(a)(2)
(1993). The Act provided only one exenption fromthis annual rental

1/ The regul ations promul gated to inplenent the mning claimrental fee
provisions of the Act are found in the 1993 codification of Title 43 of the
(ode of Federal Regul ations at Subpart 3833.
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requi renent, the small mner exenption, available to clainants who hol d
10 or fewer clains on Federal lands. 106 Sat. 1378-79; 43 CF. R

§ 3833.1-5(d), § 3833.1-6, and § 3833.1-7 (1993). To obtain a snal |
mner exenption, a claimant had to neet all the conditions set forth
in43 CFR 8 3833.1-6(a) (1993). Aclainant had to apply for the

snal | mner exenption by filing separate certificates of exenption on

or before August 31, 1993, supporting the cl ai ned exenption for each
assessnent year clained. 43 CF.R 8§ 3833.1-7(d) (1993). This Board has
held that in the absence of paynent of the annual rental fee, the statute
and the inplenenting regulations clearly required a tinely filing, on or
bef ore August 31, 1993, of certificates of exenption for both assessnent
years (ending Septener 1, 1993, and Septenber 1, 1994), referencing

the notice or plan of operations under whi ch expl oration was conduct ed.
John E Baxter, 138 IBLA 129 (1997); Edw n L. Bvans, 132 | BLA 103, 106
(1995); see 43 CF.R 8§ 3833.1-7(d) (1993).

Wien a clainant fails to qualify for a snall mner exenption fromthe
rental fee requirenent, failure to pay the rental fee in accordance wth
the Act and the regul ations results in a concl usi ve presunption of
abandonnent. John E Baxter, supra at 131; WIlliamB Way, 129 |BLA 173,
175 (1994); Lee H Rce, 128 IBLA 137, 141 (1994). The Departnent is
wthout authority to excuse |lack of conpliance wth the rental fee
requi renent of the Act, to extend the tine for conpliance, or to afford any
relief fromthe statutory consequences. Lester W PRullen, 131 | BLA 271,
273 (1994). This statute has survived constitutional challenges in court.

FH nding "Qongress retains the affirnati ve power to change the conditions
for continued ownership of mneral clains, assumng that power is
reasonabl y exercised,” the court in Kunkes v. Lhited Sates, 32 Fed. Q.
249 (Q@. Fed. d. 1994), aff'd, 78 F.3d 1549 (Fed. dr. 1996), upheld the
constitutionality of the Act stating:

d ai nhol ders have al ways been subject to sone ongoi ng pr oof
of their interest in devel oping the mneral resources of their
clains. Athough the Act [Pub. L. No. 102-381] raised the ante,
it didsoinawy that cannot be consi dered substantially
different in kind or degree fromwhat had previ ously been
required. It was plainly notivated by the sane purpose, nanely
elimnation of stale or worthless clains. HRRep. No. 626,
102nd Gong., 2d Sess. 14 (1992). The Suprene Gourt has hel d t hat
thisis alegitinate governnental interest. [Lhited Sates v.]
Locke, 471 US [84 (1985)] at 105-06. [2/] [Additional
citations omtted.]

32 Fed. Q. at 254-55. (n appeal, the Federal drcuit found:

2/ The Locke case invol ved judicial reviewof a Board decision, Mdison D
Locke, 65 IBLA 122 (1982), finding mning clains to be abandoned and voi d
as a consequence of the failure totinely file evidence of assessnent work
in accordance wth section 314 of FLPVA and the inpl enenting regul ati ons.
See 43 US C § 1744(a), (c) (1994).
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It is entirely reasonable for Gongress to require a $100

per claimfee in order to assess whether the clai mhol ders
bel i eve that the value of the minerals intheir clains is
sufficiently great to warrant such a paynent; and whether claim
hol ders have the resources and desire to devel op these clai ns.
If the clains are not val ued by the clai mhol ders sufficiently
to warrant a $100 fee paynent, then the cla mhol ders' deci sion
not to pay the fee elimnates an unnecessary encunibrance on
public lands and frees the |and for a nore val ued use.

78 F.3d at 1556.

In the absence of paynent of the annual rental fee, the statute
and the inplenenting regulations clearly required a tinely filing (by
August 31, 1993) of a certificate of exenption for both assessnent years
(ending Septenber 1, 1993, and Septenber 1, 1994), as well as a reference
to the notice or plan of operations under whi ch expl oration was conduct ed.
See 43 CF R 8§ 3833.1-7(d) (1993); 43 CF.R 8§ 3833.4(a)(2) (1993);
Eown L. Bvans, supra at 106. As a consequence of the lack of tinely
rental paynents or tinely-filed certificates of exenption, BLMproperly
decl ared the cl ai mabandoned and voi d. Because the claimwas void, BLM
properly declined to accept the affidavit of |abor Appellant filed for
this claimon Gctober 6, 1993, pursuant to FLPVA

Appel | ant chal | enged the adequacy of notice of the rental fee
requirenent. Notice of rul enaking pursuant to the statute was published in
the Federal Register. 57 Fed. Reg. 54102 (Nov. 16, 1992) (notice of
enactnrent and summary of the Act's requirenents); 58 Fed. Reg. 12878 (Mar.
5, 1993) (proposed rules); 58 Fed. Reg. 38186 (July 15, 1993) (final
rules). In addition, BLMnade the effort to publish notice to clainmants in
newspapers and to send individual notice to clainants. See Dee W
A exander Estate, 131 IBLA 39 (1994). 3/ On the issue of the adequacy of
notice, we note that the language of Pub. L. No. 102-281 dealing wth the
consequences of the failure to nake the annual paynent of the claimrental
feeis very simlar to the | anguage used by Gongress in section 314(c) of
FLPMA 43 US C 8 1744(c) (1994), which provides that the failure to
tinely record the notice of location of a mning claim mllsite or tunnel
site wth BLMor file evidence of annual assessnent work or a notice
of intention to hold "shall be deened concl usively to constitute an
abandonnent of the mning claimor mll or tunnel site by the owner." 4/

3/ Wileit is unfortunate that Appellant apparently never actual |y
received areply to hisinquiry of BLM it is clear that BLMnade a
strong effort to notify as many clai mants as possi bl e.

4/ The Board has consistently held that responsibility for conplying wth
the recordation and filing requirenents of FLPMA rests with the cl ai nant
and the failure to conply wth tine periods prescribed in section 314 of
FLPMA woul d, in and of itself, cause the claamor site to be lost. In
nuner ous deci sions dealing wth this provision the Board specifically held
that it is of no avail to appellants to point out that they were unaware
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In uphol ding the constitutionality of Pub. L. No. 102-281, the Federal
Qains Gourt in Kunkes placed significant reliance upon the Suprene Gourt
decisions in Texaco, Inc. v. Short, 454 US 516 (1982), and Lhited Sates
v. Locke, supra. In Locke the Qourt uphel d the constitutionality of
section 314 of FLPWVA “concl udi ng that a mini ng claimfor which tinely
filing is not nade i s extingui shed by operation of |aw notw thstanding the
claimant's intent to hold the claam Whited Sates v. Locke, supra at 97.
Regardi ng the adequacy of notice to clai nants, the Locke Gourt hel d:

In altering substantive rights through enact nent of rul es
of general applicability, a legislature generally provides
constitutional |y adequate process sinply by enacting the statute,
publishing it, and, to the extent the statute regul ates private
conduct, affording those within the statute's reach a
reasonabl e opportunity both to famliarize thensel ves wth the
general requirenents inposed and to conply wth those
requi renents. Texaco, [Inc. v. Short], 454 US at 532.
[Additional citations omtted.]

471 US at 108. 5 V¢ find this analysis conpel ling and, accordingly, we
reject Appellant's chal l enge to the BLMdeci sion on the basis of notice.

fn. 4 (continued)

of these regulatory requirenents. Arnando My al ca, 48 1 BLA 351 (1980);
Charles Caress, 41 IBLA 302 (1979); Donald H Little, 37 IBLA 1 (1978).
Smlarly the Board has held that BLMhas no affirnative duty to send
claimants a reminder notice concerning the need to nmake the annual

filing required by 43 US C 8§ 1744 (1994). Gordon B. Goppl e, 105 | BLA 90,
95 Interior Dec. 219 (1988).

5/ In uphol ding section 314 of FLPMA and reversing the district court
finding that individualized notice of the filing deadlines was
constitutionally required, the Gourt relied substantially on its analysis
in the Texaco case. That case invol ved a constitutional challenge to the
Indiana Dormant Mneral Interests Act which provides that a severed
mneral interest that renains unused for 20 years | apses and reverts to the
current surface owner of the property unless the mneral ower files a
statenment of claimin the county recorder's office wthin the 20-year
period or wthin a 2-year grace period after enactnent. Qoncerning the
adequacy of notice provided by the legislature, the Gourt hel d:

"Generally, a legislature need do nothing nore than enact and publ i sh
the law and afford the citizenry a reasonabl e opportunity to famliarize
itself wthits terns and conply. In this case, the 2-year grace period
included in the Indiana statute forecl oses any argunent that the statute is
invalid because mineral owners nay not have had the opportunity to becone
famliar wthits terns. It is well established that persons owning
property wthin a state are charged wth know edge of relevant statutory
provisions affecting the control or disposition of such property.

"It is also settled that the question of whether a statutory grace
period provides an adequate opportunity for citizens to becone famliar
wthanewlawis a natter on which the Gurt shows the greatest deference
to the judgnent of Sate legislatures.”

454 US at 532 (footnotes omtted).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision of
the Montana Sate Gfice is affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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